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PURPOSE AND DISCLAIMER  

 

This document has been published to serve as a guide for the Kansas Statewide Certification 

Program (KSCP) which applies to disadvantaged businesses. It does not replace or supersede 

state and federal regulations. The regulations are the primary authority. 

Lack of knowledge or lack of understanding of the content of the federal and state regulations 

will not be considered an excuse for violation of the law. Intentional violators of the DBE 

Program regulations may be prosecuted. Intentional or non-intended failure to follow the 

regulations may result in termination of the contract. 

Note:  Out-of-state businesses must be certified in their home state prior to applying for Kansas 

Certification.  
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 I.  DBE PROGRAM ADMINISTRATION   

DBE PROGRAM POLICY STATEMENT (26.1, 26.23) 

The Kansas Department of Transportation (KDOT) has established a Disadvantaged Business 

Enterprise (DBE) Program in accordance with 49 Code of Federal Regulations (CFR) Part 26. 

KDOT has received federal financial assistance from the U.S. Department of Transportation 

(USDOT) and as a condition of receiving this assistance, KDOT has signed an assurance that it 

will comply with 49 CFR Part 26. 

It is the policy and commitment of KDOT that disadvantaged businesses as defined in 49 CFR 

Part 26 shall have a level playing field to participate in the performance of contracts financed in 

whole or in part with federal funds. 

Through the use of KDOT DBE certification procedures, KDOT will ensure that only fully 

eligible firms are permitted to participate in the narrowly tailored DBE Program. KDOT will 

remove barriers to the participation of these eligible firms. KDOT will assist in the development 

of eligible firms to make them competitive both within and outside of the DBE Program. 

The Secretary of Transportation for KDOT maintains overall responsibility for the 

administration of the DBE Program. In order to carry out these responsibilities the Secretary has 

designated a DBE liaison officer in the Office of Civil Rights. Implementation of the DBE 

Program is accorded the same priority as compliance with all other legal obligations incurred 

with USDOT funds. 

KDOT shall submit to the Federal Highway Administration (FHWA) its overall goal for the 

participation of DBE firms. This goal shall be for three years and shall be analyzed by KDOT 

near the end of each fiscal year. 

This Policy will be circulated throughout KDOT, published in the Kansas Register and made 

known to certified DBEs, DBE organizations, non-minority businesses, community and 

contractor organizations. 

 

 

         

        Deb Miller 

        Secretary of Transportation 

 

        Date: 
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NONDISCRIMINATION (26.7)  

KDOT and its contractors shall not discriminate on the basis of race, color, national origin, or 

sex in the award and performance of federal aid contracts or in DBE program administration. 

The KDOT will advice each contractor, through state contract specifications, that failure to carry 

out these requirements shall constitute a breach of contract and may result in termination of the 

contract or such remedy as KDOT deems appropriate. KDOT will require all employees and 

agents to adhere to the provisions of 49 CFR Part 26. 

KDOT, in administering its DBE Program, will not directly or through contract, use criteria or 

methods to defeat or impair the accomplishment of the objectives of the DBE Program with 

respect to persons of a particular race, color, national origin or sex. In addition, other federal 

laws state KDOT and its contractors shall not discriminate on the basis of age, religion, 

disability, income or veteran status.  

RECORDS AND REPORTS (26.11) 

KDOT will continue to provide data about the DBE Program as directed by the operating 

administrations of the U.S. Department of Transportation (USDOT). 

KDOT will create and maintain a bidders list of all firms working as subcontractors or bidding as 

contractors on federal aid projects. For each firm the following information will be maintained 

and updated annually: 

1. Firm Name      5.   Annual gross receipts of the firms 

2. Firm Address     6.   Firm identifying number 

3. Firm DBE or non-DBE status   7.   Types of work performed by the firm 

4. Age of Firm 

STATUS AND UPDATES (26.21) 

KDOT will continue its DBE Program until all federal financial assistance funds have been 

expended. KDOT will provide updates to USDOT whenever it makes significant changes in the 

DBE Program. DBE Program updates are the responsibility of the DBE liaison officer in the 

Office of Civil Rights.  

QUOTAS (26.43) 

KDOT does not use quotas in any way in any portion of the administration or the implementation 

of its DBE Program. 
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FEDERAL FINANCIAL ASSISTANCE ASSURANCE (26.13) 

KDOT has signed the following assurance applicable to all federal aid contracts. This same 

assurance will be included in all agreements with sub recipients. This assurance is included in all 

contracts and binding on all contractors and subcontractors. See Appendix N. 

KDOT shall not discriminate on the basis of race, color, religion, national origin, age, disability, 

low income, veteran status or sex in the award and performance of any USDOT-assisted contract 

or in the administration of its DBE program or the requirements of 49 CFR Part 26. KDOT shall 

take all necessary and reasonable steps under 49 CFR Part 26 to ensure nondiscrimination in the 

award and administration of USDOT-assisted contracts. KDOTôs DBE program, as required by 

49 CFR Part 26 and as approved by USDOT, is incorporation by reference in this agreement. 

Implementation of this program is a legal obligation and failure to carry out its terms shall be 

treated as a violation of this agreement. Upon notification to the recipient of its failure to carry 

out its approved program, the Department may impose sanctions as provided for under part 26 

and may, in appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001 and/or the 

Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.). 

PROGRAM IMPLEMENTATION AND STAFF (26.25)  

Officer Appointment: The Secretary of Transportation for KDOT maintains overall 

responsibility for the DBE Program administration. The Secretary has appointed Doria Watson 

as DBE liaison officer for KDOT. Ms. Watson is KDOTôs Civil Rights Administrator in the 

Office of Civil Rights. Her supervisor is Joe Erskine, Deputy Secretary for Finance and 

Administration. He, in turn, reports to the Secretary of Transportation. The DBE liaison officer 

has direct access to the Secretary of Transportation for DBE matters of special concern to 

KDOT. Ms. Watson can be reached at 785-296-7940 or doria@ksdot.org.  

Officer Duties: The DBE liaison officer carries out the program objectives of the policy 

statement and develops, manages and implements the DBE program. The duties include 

supervision of four Program Consultants who have daily contact with DBE firms, DBE 

applicants, contractors and KDOT field staff. The liaison officer works with Assistant Bureau 

Chiefs of Construction and Maintenance to set DBE goals on federal aid construction projects 

monthly and coordinates public input to set annual DBE goals for KDOT. The liaison officer 

monitors the goals to see they are met at the time of bid, met at the contract award stage and 

fulfilled during project construction. Through the Program Consultants and KDOT field staff she 

monitors DBE performance for commercially useful function and other requirements as set forth 

in 49 CFR Part 26. The liaison officer also oversees all support services provided to certified 

DBEs by KDOT or its consultant and reviews special provisions periodically to ensure they 

conform to the DBE Program and to KDOTôs internal procedures. An attorney from the Office 

of Chief Counsel assists the staff. KDOTôs field engineering personnel will  contact the DBE 

liaison officer when problems occur in the field and will perform daily project monitoring. See 

Appendix B for further services provided. 

 

 

mailto:doria@ksdot.org
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DBE Contract Goal Team: The team consists of the DBE liaison officer, program consultant(s) 

and Assistant Bureau Chief in Construction and Maintenance. Together, monthly, they look at 

each federal aid contract to be let, select those contracts for assigned DBE goals and those 

contracts for race and gender neutral DBE participation. 

Application Review Team: This team is a permanent standing panel which consists of the DBE 

Program Consultant, the DBE liaison officer, and the DBE specialist attorney from the Office of 

Chief Counsel. The DBE Program Consultant conducts all the necessary certification activities 

and presents a recommendation to the DBE liaison officer who reviews the file to see if all 

procedures were followed and makes a recommendation. The file then goes to the DBE specialist 

attorney for review. Prior to any denial, the review team will meet to discuss the decision. 

DBE Review Committee: This committee reviews appeals of applicant firms who have been 

denied or DBE firms who had DBE eligibility removed by KDOT. Jerry Younger, Deputy 

Secretary of Engineering & State Transportation Engineer, who does not vote, chairs the 

committee. The current voting members are Sue Darling, Assistant Bureau Chief of Construction 

and Maintenance, Ron McMurray, Bureau of Fiscal Services and Mark Ummel, Office of 

Inspector General.   

Field Construction Staff: This staff is responsible for implementing the prompt pay provision, 

monitoring DBE performance for Commercially Useful Function (CUF), and advising the DBE 

Program Consultants when a DBE firm will be working on the job. 

KDOT field construction staff will immediately contact the Office of Civil Rights when a 

problem or issue arises concerning DBE performance, payment, irregularity or any work-related 

issues. 

USE OF DBE OWNED FINANCIAL INSTITUTIONS (26.27)  

The KDOT will investigate the full extent of services offered by financial institutions owned and 

controlled by socially and economically disadvantaged persons in Kansas and make reasonable 

efforts to use these institutions, within state law. 

The KDOT will encourage prime contractors to use the services of institutions owned and 

controlled by socially and economically disadvantaged persons. This requirement is part of each 

federal aid contract in Special Provision 7-18-80-latest revision. (See Appendix K) Further 

information may be obtained from the DBE liaison officer at 785-296-7940. 

There are two banks in Kansas known to be owned and controlled by socially and economically 

disadvantaged persons. Liberty Bank and Trust Company (African-American) located in Kansas 

City, Kansas, telephone number (913) 321-7200. The second is American Bank (Native-

American) located in Baxter Springs, Kansas, telephone number (620) 856-2301. This list will be 

updated periodically by the DBE liaison officer. 
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PROMPT PAYMENT OF SUBCONTRACTOR  

The KDOT requires all prime contractors to pay each subcontractor and first tier supplier for 

satisfactory performance of its contract no later than ten calendar days from the date the 

contractor received payment from KDOT. Non-bonded subcontractors with satisfactory work on 

a pay estimate must submit proof of payment of all material bills and wages to the prime 

contractor before payment of retainage by the prime contractor. (Satisfactorily completed work is 

that which is paid for on a KDOT pay estimate). The 2007 Standard Specification Book, Section 

109 is included in Appendix L. The Prompt Pay Provision is monitored and enforced by KDOT 

construction engineers/managers. The required Form 1010 is in Appendix M. 

DBE DIRECTORY (26.31) 

The KDOT publishes a daily directory on the internet identifying certified DBEs willing to 

perform as subcontractors on KDOTôs federal aid projects. All DBE firms listed in the directory 

are certified as meeting the requirements as outlined in 49 CFR Part 26. The directory contains 

the DBE firm name, address, phone, fax, owner name, work categories and work area. Copies 

are available on KDOTôs website at www.ksdot.org/divAdmin/DBEConstruction/dbedir.aspx. 

The DBE Directory is the responsibility of the DBE liaison officer. 

DBE OVERCONCENTRATION IN SPECIALTY WORK (26.33)  

At this time, overconcentration is not a problem in Kansas, nor has it been in the past.  It will be 

reconsidered in the future if warranted. Any interested party who has a concern should submit 

relevant facts in writing to the KDOT DBE liaison officer. 

BUSINESS DEVELOPMENT PROGRAM (26.35) 

(Reserved for future use.) 

 

MENTOR -PROTÉGÉ PROGRAM (26.35) 

(Reserved for future use.) 

 

MONITORING AND ENFORCEMENT (26.37)  

 

The KDOT will notify the Federal Highway Administration (FHWA) of any false or fraudulent 

conduct concerning the DBE Program. Prosecution and debarment for fraud are the 

responsibility of the USDOT Inspector General and the US Attorney for Kansas. 

 

Non-compliance with the DBE Program by a participant will be handled under the provisions of 

Special Provision 07-18-80ôs latest revision. Monitoring and enforcement are joint efforts of the 

Civil Rights staff and Field Construction staff. 

 

 

 

 

 

 

 

http://www.ksdot.org/divAdmin/DBEConstruction/dbedir.aspx
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DEFINITIONS (26.5) 

 

Affiliates- firms are affiliated when directly or indirectly: 

1. One firm has the power to control another firm, or 

2. A third party has the power to control the firms, or 

3. There is an identity of interest between two firms, or 

4. There is shared ownership, management or contracts. 

 

Disadvantaged Business Enterprise- A for-profit small business, at least 51% owned and 

controlled by certified socially and economically disadvantaged person(s). 

 

Good Faith Efforts- Efforts to achieve a DBE goal or DBE participation, which by their scope, 

intensity and appropriateness to the objective, can reasonably be expected to fulfill the 

requirement. 

 

Personal Net Worth (PNW) - The net value of the assets of an individual after applicable 

liabilities are deducted. The individualôs equity in their primary residence and the individualôs 

ownership in the applicant firm are not included in the assets. PNW includes only individualôs 

share of community property or marital property. 

 

Race and Gender Conscious Measure- A measure that targets Certified DBE businesses by 

setting a goal for DBE utilization.  

 

Race and Gender Neutral Measure- A measure that assists all small businesses to be involved 

in construction projects.  

 

Small Business- One that does not exceed current Small Business Administration (SBA) limits: 

 General Contractor: éééé$22,410,000 

 Consultant: ééééééé..$7 million 

 Special Trade Contractor: é...$14 million 

All other definitions from 49 CFR Part 26.5 are incorporated herein by reference. 

 

NONCOMPLIANCE COMPLAINTS (26.103)  

 

Any person who believes that KDOT or any KDOT sub-recipient has failed to comply with the 

obligations of 49 CFR Part 26, may file a written complaint with the Federal highway 

Administration Office of Civil Rights in Washington, D.C. (see page 22). The written complaint 

must be filed within 180 days after the occurrence of the alleged violation or the date on which 

the person learned of an ongoing violation. The person may also request an extension of time to 

file beyond the 180 days by stating a reason in the interest of justice for so doing. 
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II.  GOALS, GOOD FAITH AND COUNTING (26.45)  

 
GOAL OBJECTIVE  

 

KDOT will set a FHWA DBE contract participation goal for a three year federal fiscal year 

period. The purpose is to provide a level playing field for all contractors. KDOTôs goal for 

participation will be based on the relative availability of certified DBE firms who are ready, 

willing and able to perform. The intent is to have a level of DBE participation equal to that 

which would occur without the effects of past or present discrimination. There is no quota for 

DBE utilization and as always KDOT will give serious consideration to documented good faith 

efforts. KDOT will set a separate FTA overall DBE goal annually. 

 

AMOUNT OF GOAL  

 

The overall goal will be determined each three year period based on the federal participation and 

historical data. It will be reviewed annually to determine if any adjustments are necessary.  Any 

interim adjustments will require approval by FHWA.  The methodology will remain stable until 

circumstances indicate the necessity of change. Please contact the DBE liaison officer for further 

information. 

 

DETERMINING DBE GOAL  

 

KDOT will collect data on the basis of the previous federal fiscal years to be used to set the DBE 

goal for the following three year federal fiscal period. The data will include all bidders, amounts 

bid, all subcontractors, subcontract items and amounts, and all certified DBEs. 

 

The goal will factor in both availability and capacity of DBE firms. Availability will be 

determined by the number of certified DBEs categorized by race and sex who are ready, willing 

and able to participate. Capacity will be determined by factoring gross receipts, bonding limit, 

current workload and the number and nature of the contracts for the previous goal setting period. 

 

GOAL IMPLEMENTATION  

 

KDOT will set the goals as a percentage of each modal funding for the coming three year period. 

The goal will be submitted to the appropriate modal agency, FTA or FHWA, by August 1 of 

submittal year. KDOT will also submit a narrative of the goal setting process including 

participants, the evidence utilized and the adjustments made. The narrative will state what 

percentage is expected to be met by race and gender neutral means and what percentage will be 

met by race and gender conscious means. 

 

To ensure public participation, KDOT will consult with women, minority and contractor 

associations and other interested and knowledgeable parties. KDOT will publish its proposed 

overall goals in general circulation, minority-focused and trade association publications. The 

notice for each goal setting year will be published by August 15 to allow 30 days for evidence 

inspection and 45 days for public comment prior to implementation.  
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RACE AND GENDER NEUTRAL MEANS  

 

KDOT will strive to meet the maximum feasible portion of the overall DBE goal by race and 

gender neutral means. Race and gender neutral participation involves affirmative action to assist 

and include all small business contractors and subcontractors. The amount of participation will 

be monitored by KDOT throughout the year.  

 

Contracts: Where feasible KDOT will unbundle large contracts to make them accessible to 

small businesses. KDOT will encourage prime contractors to subcontract portions of work 

normally done by their own forces, when a subcontractor submits a lower quote than the prime 

contractor cost estimate, through the DBE Special Provision. 

 

GOALS FOR TRANSIT VEHICLE MANUFACTURERS (26.49)  

 

The KDOT requires that each transit vehicle manufacturer who quotes bids or proposes 

procurement in Kansas must certify to KDOT that it has complied with this section. 

 

Each transit vehicle manufacturer (TVM) must establish an annual overall DBE percentage goal 

using 49 CFR Part 26.45 as a guideline. Each TVM may also establish contract specific DBE 

goals with Federal Transit Authority (FTA) concurrence. Each TVM must provide certification 

to KDOT that FTA has concurred in the TVMôs overall and/or contract goal. Before accepting 

bids, KDOT confirms with FTA that the TVM has an approved DBE program and has submitted 

all required documentation. 

 

CONTRACT GOALS (26.51) 

 

KDOT will use contract goals to supplement race and gender neutral means to ensure diverse 

and inclusive participation by all contractors and subcontractors. Contract goals will be 

established on selected contracts throughout the year. In the event race and gender conscious 

means have exceeded the overall annual goal for KDOT at a given point during the year, then the 

use of contract goals will be suspended. When contract goals are utilized it will be on federal aid 

contracts with sufficient subcontracting opportunities in areas of work and locales with available 

DBE firms. The contract goal will be at a dollar value which has been calculated as a percent of 

the total federal aid contract. 

  

GOOD FAITH EFFORTS (26.53) 

On federal aid contracts with DBE contract goals, the responsive low bidder must provide 

evidence that DBE participation meets or exceeds the assigned goal. If this is not the case, the 

low bidder must document that it took all necessary and reasonable steps to achieve the DBE 

goal. Please refer to Appendix C for detailed good faith efforts. 

 

Bid requirements: Award of federal aid contracts with DBE goals will require: 

1. FORM 7-19-80-R9 completed in full listing all KDOT certified DBEs to be utilized, the 

items subcontracted and amount committed. 

2. A copy of the DBE quote with the statement ñI will perform this work as scheduledò and 

the DBE owner signature. 
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Good Faith Process: When the apparent low bidder does not meet the DBE goal through DBE 

commitments, the bidder has 48 hours after the bid letting to provide KDOT with good faith 

documentation. For bid lettings held on Wednesday afternoon, documents must be received by 

KDOT by Friday close of business. The decision as to whether or not the good faith effort is 

acceptable will be made jointly by staff from the Office of Civil Rights and the Bureau of 

Construction and Maintenance. If the decision is made to reject the good faith effort, the bidder 

has the right to request administrative reconsideration within five days of notification.  

 

If the bidder requests administrative reconsideration, the bidder can choose to submit a written 

narrative supporting its good faith effort submittal or to appear in person. The reconsideration 

official will be the Director of Operations who was not involved in the initial decision. The 

bidder will receive a written decision citing the reason for the acceptance or rejection. The 

reconsideration process is administratively final and has no further administrative appeal steps 

within KDOT or the USDOT. 

 

Contract Process: A contractor cannot terminate a named DBE subcontractor without the prior 

written consent of KDOT. When a termination is approved by KDOT or a DBE withdraws in 

writing, the contractor must make a good faith effort to find another DBE. When requested by 

KDOT, the contractor has 48 hours to provide KDOT with written good faith documentation. 

The same process and appeal rights prevail as above.  

 

COUNTING DBE PARTICIPATION (26.55)  

 

DBE credit will be counted only for work performed by the DBE firm. 

 

DBE Manufacturer - Count 100 percent of the value paid for materials furnished which 

becomes a permanent part of the project. A manufacturer is a firm that owns and operates the 

facilities to produce a product required by the contract and purchased by the contractor. A 

manufacturer creates or alters a product. 

 

DBE Supplier- Count 60 percent of the value paid for materials furnished which becomes a 

permanent part of the project. A supplier buys goods, sells goods to the general public and 

maintains an inventory at an owned or leased warehouse or store as its principal business. A 

supplier of bulk items must own and operate distribution equipment for the bulk item and need 

not warehouse the items. Bulk items include steel, rock, sand and asphalt. 

 

DBE Broker- Count 100 percent of the fee or commission received by the DBE broker for the 

materials purchased and resold to the contractor which becomes a permanent part of the project. 

A broker does not manufacture or supply on a regular basis. A broker arranges or expedites 

transactions but does not necessarily warehouse or transport. 

 

DBE Trucker - Count 100 percent of the amount paid to the DBE trucking company when the 

trucking company follows these guidelines: 

1. Use trucks owned by the certified DBE trucking company using drivers it employs;  

2. Use trucks leased from another DBE firm, including an owner/operator who is certified 

as a DBE; 
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3. Use trucks leased from a non-DBE firm as long as transportation services provided by the 

non-DBE lease does not exceed the value of the transportation services provided by 

DBE-owned trucks on the contract. 

The guidelines are listed in order of preference of utilization.  KDOT written permission is 

required before #3 is allowed.  The DBE owner must be in charge of all trucks utilized, have 

exclusive use of and control over the trucks. The DBE will be considered a broker only, if there 

are no DBE trucks or employees and the DBE does not exercise full control. 

 

DBE Contractor- Count 100 percent of the amount paid to a DBE contractor for labor and 

materials provided to perform a defined and clearly measurable portion of the contract. The work 

must be performed by the DBEôs own employees and the DBE must order and pay for all 

supplies and materials utilized in construction. 

 

KDOT will track DBE Payments by requiring DBEs to send in a monthly payment affidavit for 

each subcontract. KDOT maintains a database to track awards and attainments.  

 

COMMERCIALLY USEFUL FUNCTION  

 

One of the key requirements of the DBE Program is that a commercially useful function be 

performed. This is defined as: ñBeing responsible for execution of a contract or a distinct 

element of the work by actually performing, managing and supervising the work involved.ò  

 

This requirement is monitored by KDOT field personnel who are assigned to the project and by 

staff from the Office of Civil Rights. KDOT personnel look at who supervises the employees, 

who pays the employees, and who owns the equipment used by the DBE. Contractors, DBEs and 

all employees are required to fully cooperate with KDOT personnel conducting field audits. 

 

Failure of a DBE to perform a commercially useful function will result in that work not being 

counted toward the prime contractorôs DBE goal. In certain cases it could result in KDOT not 

paying the prime contractor for the work, or it could lead to removal of eligibility of the DBE. In 

cases of deliberate fraud, it could lead to criminal or civil prosecution of both the prime 

contractor and the DBE firm.  

 

Situations that could cause problems are shared employees, supervision of the DBE employees 

by another contractor, use of the prime contractorôs equipment, use of other non-owned 

equipment by the DBE without a lease, materials for the DBE ordered or paid for by the prime 

contractor, or an item of work being done jointly by the DBE and another contractor. 

 

Management: The DBE must manage the work that has been contracted. Management includes 

scheduling daily operations, ordering equipment and materials, preparing and submitting 

certified payrolls, and hiring and firing employees. All work must be performed with the DBEôs 

own workforce. The DBE owner must supervise daily operations either personally or with a full 

time, skilled and knowledgeable superintendent. The superintendent must be under the DBEôs 

direct supervision. The DBE owner must make all operational and managerial decisions of the 

firm. 
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Materials:  The DBE shall negotiate the cost, arrange delivery and pay for the materials and 

supplies for the job. KDOT staff will review invoices to see they are billed and paid by the DBE. 

The DBE must determine the quantity of the material and be responsible for the quality of the 

material. Two-party checks for payment may be made to the DBE and supplier only with written 

approval by KDOT Office of Civil Rights in advance. No credit toward the DBE goal will be 

given to the cost of materials or supplies paid directly by the prime contractor for the DBE. 

 

Employees: To be considered independent businesses, DBEs should keep a regular workforce. 

DBEs should not ñshareò employees with non-DBE contractors, especially the prime contractor. 

 

Upon completion of field audits, firms will be notified in writing if any violations are found.     

1. Minor violations of federal/state regulations will result in continued scrutiny of the firm. 

2. Serious, multiple, or repeat violations will result in removal of the DBE firm from the 

DBE directory for a period of time and a monetary penalty for the prime contractor. 

3. Willful intent to subvert federal regulations will result in a referral for prosecution and 

debarment. 

 

TRACKING DBE PARTICIPATION  

 

Each month, every DBE firm working on a contract with a DBE goal must verify to KDOT the 

work performed and the amount of payment received. KDOT Form 1008 must be completed for 

each month and received by the Office of Civil Rights by the 5th of the following month. This 

allows KDOT to keep a monthly account of payments to DBEs, and calculate overall goal 

attainment. If the completed Form 1008 is not submitted in a timely manner, it will be considered 

a failure to cooperate on the part of the DBE and the DBE firm may be subject to removal from 

the DBE directory. KDOT will supplement DBE payment reviews at the end of contracts with 

interim audits to ensure that DBE commitments are being met. 

 

Race and gender neutral DBE participation is when: there is a federal aid contract with a DBE 

prime contractor, DBE subcontracts exceed contract goals and DBE subcontractors are utilized 

on federal aid projects that have no contract goal. Prime contracts will be tracked through the bid 

letting process and subcontracts will be tracked by the Office of Civil Rights staff who receives a 

copy of each subcontract on all KDOT contracts. DBE suppliers must be tracked the same way 

as subcontractors to achieve DBE credit for participation.  

 

INFORMATION COLLECTION  

 

KDOT created a database of DBE and non-DBE firms that quote on federal aid contracts. This 

database is a portion of the goal setting process. The information on DBE firms is obtained 

during the certification process and the annual updates. The information on successful non-DBE 

prime and subcontractors is obtained through a required survey updated annually at the time of 

the firmôs EEO renewal. 
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III . DBE CERTIFICATION STANDARDS (SUBPART D)  

 
BURDEN OF PROOF (26.61) 

 

Each applicant firm has the burden of demonstrating to KDOT by the preponderance of evidence 

that the firm is eligible for certification. Preponderance of evidence means the greater weight in 

the areas of group membership, ownership, control, and social and economic disadvantage. 

 

Applicants who are members of a presumed group do not have to prove social disadvantage but 

must explain how they have been socially disadvantaged and sign a sworn affidavit attesting to 

this. The disadvantage may pertain to education, employment, business or access to capital or 

credit, based on race, sex, color or national origin. Applicants who are not members of a 

presumed group have the burden of proving to KDOT by a preponderance of evidence that they 

are socially and economically disadvantaged.  

 

ELIGIBILITY STANDARDS  

 

Group Membership (26.63): Each qualifying owner applicant who is not readily identifiable as 

a presumed group member must demonstrate by a preponderance of the evidence that he or she is 

a member of a presumed group. The applicant must be regarded as a group member by both 

group members and the general community. The group membership and recognition must be of 

long standing and not just for a short time before the application.  

 

Business Size (26.65): An applicant firm including all affiliates must meet Small Business 

Administration (SBA) size standards of 13 CFR Part 121 appropriate to the type of work the firm 

seeks to perform. In any federal fiscal year, if the firm and all affiliates have average annual 

gross receipts over the firmôs previous three fiscal years, in excess of $22,410,000 the firm is not 

eligible to be a DBE. A congratulatory letter of completion will be sent to the firm by KDOT. 

 

Social Disadvantage (26.67): Every applicant who is readily identifiable as a presumed group 

member must submit a signed, notarized affidavit. The affidavit affirms how the person has been 

disadvantaged or discriminated against due to their race, sex, color, or national origin. The 

disadvantage should pertain to access to education, capital, employment or business 

opportunities. Applicants who are not presumed group members must provide proof of 

disadvantage or discrimination. 

 

Economic Disadvantage (26.67): Each qualifying owner applicant must have personal net worth 

(PNW) of less than $750,000, excluding the equity value of one primary personal residence and 

the equity value of their ownership in the applicant company. The PNW statement (Appendix E) 

must have a signed notarized affidavit swearing to the truth of the figures submitted. Retirement 

plans are included in PNW, minus any applicable penalty. Federal income tax returns are 

required as verification. When there is a specific reason, KDOT may require a PNW statement 

for an applicantôs spouse and/or other principles in the firm. 

 

Ownership (26.69): To be an eligible DBE, a firm must be at least 51 percent owned by socially 

and economically disadvantaged individuals. The ownership must be real, substantial and 
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continuing. The contribution of capital or expertise to acquire ownership must be real and 

substantial. 

 

Examples of unqualified contributions are: 

1.   A promise to contribute or an unsecured note payable to the firm or another owner,  

2.   A gift, 

3.   Unrenounced joint assets, or 

4.   Transfers from non-disadvantaged individuals. 

 

Examples of qualified contributions are: 

1.   A legal settlement, with court documents, 

2.   Inheritance after a death, 

3.   Legally transferred assets from a spouse, with court documents, or 

4.   Personally held assets. 

 

Control (26.71): The socially and economically disadvantaged owners must possess the power 

to control daily operations and long-term company destiny. The owner must hold the highest 

office, must control the board of directors or be the controlling partner. The disadvantaged owner 

must have technical competence and experience in the field of operations as well as managerial 

expertise. Office management, bookkeeping, or clerical expertise is not sufficient to demonstrate 

control. The owner cannot have other employment or businesses that conflict or require attention 

during normal business hours. For businesses where other family members are owners or 

employees, the disadvantaged owner must demonstrate clear control. A franchise is eligible so 

long as there is no affiliation, restrictions on operations or common management with the 

franchise distributor.  

 

Independence (26.71): An independent business does not rely on another firm for personnel, 

facilities, equipment, capital or other resources. The firm cannot be dependent on a former non-

disadvantaged owner. The firm cannot have exclusive or primary dealings with another firm or 

dealings outside normal industry practice.  

 

Cooperation (26.73): Mutual cooperation is stressed in 49 CFR Part 26 and is essential to do 

business with KDOT. Every applicant and certified DBE firm shall cooperate fully with all 

KDOT requests for information. Failure to do so in a timely manner is ground for denial of 

certification or removal of eligibility. This action is not subject to any appeal process.  

 

Confidentiality (26.67): Business information will not be released to anyone without written 

consent of the owner of the DBE firm. All personal financial information is confidential and not 

subject to state and local open records law. During appeals, USDOT will have access to all 

confidential data.  
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IV.  DBE CERTIFICATION PROCEDURES  

 
UNIFIED CERTIFICATION PROGRAM (26.81)  

 

In 1994, the Governor of Kansas signed Executive Order 94-169 creating a Unified Certification 

Program within Kansas. This UCP is called Kansas Statewide Certification Program (KSCP). It 

is a joint effort with the Kansas Department of Commerce (KDOC), Office of Minority and 

Women Business Enterprises and the Kansas Department of Transportation, Office of Civil 

Rights. The UCP publishes two DBE directories, one for firms that perform highway 

construction and one for firms that work outside highway construction. The KDOT and KDOC 

worked with all concerned entities in Kansas to include them in the Kansas UCP by March 4, 

2002. 

 

KDOT PROCEDURES 

 

Objectives: KDOTôs commitment is to create a level playing field for bona fide DBE firms and 

DBE majority controlled joint venture firms. These are small businesses owned and controlled 

by one or more socially and economically disadvantaged persons. 

 

Definitions: A socially disadvantaged person is one who is a U.S. citizen or legal resident, has 

been subject to discrimination in education or business, has documented such discrimination and 

who is: 

1. Black American, 

2. Hispanic American, 

3. Native American, 

4. Asian-Pacific American, 

5. Subcontinent-Asian American, 

6. Woman, or 

7. Other determined to be disadvantaged 

 

These are the presumed groups of social disadvantage. An economically disadvantaged person is 

one who is a member of one of the above presumed groups and who has a personal net worth of 

less than $750,000.00 excluding the equity value of one primary personal residence and the 

equity value of the ownership in the applicant firm. 

 

An eligible firm is an existing small business at least 51% owned and controlled by one or more 

socially and economically disadvantaged persons. 

 

Confidentiality:  KDOT will safeguard from disclosure to third parties all confidential personal 

and business information. All DBE firm and applicant files are stored in locked metal cabinets 

and not available for public access. 

 

Application: An applicant must complete the federal application and enclose all required 

documents on the checklist. All incoming applications are checked for completeness and 

compliance with business size and ownership. Complete applications will receive a decision 

letter within 90 days. Incomplete applications will be returned. 
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Document review: Each complete application is assigned to a DBE Program Consultant for an 

in-depth review. The DBE Program Consultant will evaluate the operational and managerial 

control through corporation, partnership, and leasing documents, review the financial statements, 

personal and business tax returns, verify proof of ownership, résumé experience and the firmôs 

work experience.  

 

On-site interview: An interview is scheduled with the owner(s) at the firmôs office. The DBE 

Program Consultant uses KDOTôs on-site review questionnaire and supplements it with areas of 

concern specific to the firm. 

 

Job-site review: If the firm has any type of job in progress, the DBE Program Consultant will 

visit the job-site, interview employees, look at equipment and speak with other contractors or 

inspectors at the job site. 

 

Evaluation: At the completion of the review, the DBE Program Consultant will evaluate all 

information and conduct any final verification. The initial recommendation is the first step in the 

team process. The file then goes to the Civil Rights Administrator and the DBE-assigned 

attorney. If there are any questions or uncertain issues, or a denial or removal of eligibility, the 

team meets to discuss and perhaps request further investigation. After all follow-up items are 

completed, a meeting is held with the Civil Rights Administrator, DBE Program Consultant and 

the attorney. If necessary, the file may be returned to the DBE Program Consultant for further 

work. The applicant will be notified by mail of results of the process. 

 

Certification:  When a firm is certified, they will be notified in writing, added to the DBE 

directory and mail list and be given an opportunity to request specific support services to meet 

their needs.  All certifications are for 3 years.  At the end of the 3 years, the firm must again 

apply for certification if it desires to continue in the DBE program.  

 

Annual affidavit: Each year on an assigned date every certified DBE firm must submit a signed, 

sworn notarized statement that the firm remains disadvantaged by meeting the size standard and 

has no changes in ownership or control that would affect eligibility. The statement must be 

accompanied by the qualifying ownerôs personal tax return, personal financial statement, the 

company tax return and the company financial statement. Failure to do so by the assigned date 

will result in removal of eligibility for failure to cooperate. KDOT will notify each certified DBE 

firm in writing 45 days prior to the date the annual affidavit is due or the date the recertification 

is due. A failure to respond by the assigned date is deemed a failure to cooperate and will result 

in removal from the DBE directory. 

 

Notice of Change: Every certified DBE firm must notify KDOT by written affidavit of any 

change in size, ownership, or control that would affect disadvantaged status, or any change of 

address, telephone or fax number or e-mail address within 30 days of such change. 
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DENIALS (26.86) 

 

When the application review team recommends denial of a new applicant, the applicant firm is 

notified in writing, sent certified mail. The letter explains the reason for denial and specifically 

references the evidence to support each reason for denial. 

 

A denied firm may not reapply for a period of 6 months from the date of the denial letter. The 

firm may appeal in writing to the U.S. Department of Transportation. See page 22. 

 

In the event of a denial or decertification of an SBA certified firm, SBA will be notified by 

KDOT. 

 

REMOVAL OF ELIGIBILITY (26.87)  

 

Complaints: KDOT will accept written complaints from any person alleging that a currently 

certified DBE firm is ineligible and stating specific reasons for ineligibility. Anonymous or 

general complaints will not be accepted. KDOT will thoroughly investigate the complaint and if 

reasonable cause is found, will notify the DBE in writing. 

 

KDOT Initiated:  When KDOT has reason to believe a certified DBE firm is ineligible, the DBE 

will be notified of the finding in writing. The letter will state the reason and cite the evidence. 

 

USDOT Initiated: The USDOT may notify KDOT if reasonable cause is found that would 

cause a certified DBE firm to be ineligible. KDOT must immediately initiate removal 

procedures. 

 

Hearing: When a DBE firm receives written notice of intent to remove eligibility, the firm has 

30 days to request an informal hearing to refute the allegations. KDOT must prove by a 

preponderance of evidence that the firm is ineligible. KDOT will provide a stenographer to 

record the hearing and prepare a transcript. The decision-maker for the appeal hearing will be the 

Topeka Federal Highway Administration designee. 

 

Decision: The decision to remove eligibility will be based on circumstances that have changed 

since certification, evidence that was not available to KDOT at certification, evidence that was 

concealed or misrepresented, a change in certification standards or a documentation of erroneous 

facts. 

 

Notice of Decision: Following the decision, KDOT will notify the DBE firm in writing of the 

decision and any consequences. The firm remains an eligible DBE throughout the investigation 

and hearing process. The removal of eligibility becomes effective on the date of the decision 

letter. 

 

Effects: The prime contractor will receive DBE credit for all DBE work that is currently under 

contract. If there was a bid commitment but no written subcontract was executed, the prime 

contractor must make a food faith effort to find another DBE firm for the committed amount. 

 



   
    

22 
 

USDOT APPEALS 

 

Who May Appeal: Any applicant who has been denied certification by KDOT or a previously 

certified firm whose eligibility was removed by KDOT may appeal. Anyone who filed a 

complaint about a DBE firm and KDOT did not remove eligibility, may file a complaint if they 

believe KDOTôs finding to be in error. 

 

Where to Appeal: Send appeals to: 

 Department of Transportation 

 Director of Civil Rights 

 1200 New Jersey Ave., S.E. 

 Washington D.C. 20590 

 

When to Appeal: The complete appeal must be filed within 90 days of the decision letter date. 

 

What is in the Appeal: The appeal must contain a narrative as to why the KDOT decision was 

in error and documents to show or prove the error. If you are an applicant who was denied or a 

DBE whose eligibility was removed, you must disclose in the appeal all other denials or 

rejections within one year of the date of the appeal. Failure to do so is considered a failure to 

cooperate. 

 

Recipient Responsibility: KDOT will provide to USDOT the administrative record and hearing 

transcript within 20 days of receipt of the request from USDOT. 

 

Decisions from the USDOT are administratively final and there can be no further appeals or 

applications. DBE applicants who have been denied certification and USDOT concurred the 

denial, cannot re-apply for certification.  

 

REVIEW OF ELIGIBILITY  

 

All currently certified DBE firms have been put into a three-year recertification cycle and every 

firm will complete an application, have an on-site visit and review of eligibility to 49 CFR Part 

26 Standards. Each year each certified DBE firm will submit an affidavit of eligibility.  
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(APPENDIX A)  

 

ELIGIBILITY PROCEDURES  

 

A.   OBJECTIVES: KDOTôs commitment is to create a level playing field for bona fide DBEs 

seeking participation as contractors and suppliers on KDOT contracts. The success of KDOTôs 

DBE Program rests with its commitment to limit program participation to only bona fide DBEs. 

 

This section explains the process and procedures to be used by the DBE Program Consultant to 

determine the facts concerning the business ownership and the operational and managerial 

control exercised by the applicant so that a decision can be made concerning the genuineness of 

the applicant requesting certification as a DBE. 

 

The Program Consultantôs responsibilities are to analyze the facts based on the data in the 

notarized certification application, the related financial, legal and other documents; and the 

results of the interview with the DBE applicant concerning the independence of the firmôs 

ownership, operational control and managerial control. 

 

B.   APPLICATION REVIEW PROCEDURES: The primary objective of the review is to 

obtain information concerning the applicantôs ownership and control of the company. Care 

should be exercised to maintain objectivity and not draw conclusions during the file review. 

After receiving the application packet, the information contained therein must be reviewed. The 

checklist provided should be used for the first review of the file. Notes should be taken while 

reading the file a second time, with particular attention given to names appearing in the 

documents, since the same names may appear in different documents. Same names in different 

documents may indicate a relationship that affects the DBE applicantôs control over the 

company. Conflicting information provides questions for the on-site review since inconsistent 

data must be clarified. Comparing changes in financial position may provide an insight into 

problem areas dealing with managerial control. 

 

Creating a flow chart is helpful when there are organizational changes and/or where the firm is 

connected with other firms by means of interlocking directors and/or officers. A telephone 

directory may be useful. Looking up phone numbers of other firms mentioned in the 

documentation sometimes leads to the same phone number and/or the same address as that given 

by the applicant. This situation must be researched and evaluated to determine any connection 

that may exist between the firms with the same address and phone number. 

 

Tracing dates through the documentation is also a good review technique. Conflicting dates and 

conflicting information must be resolved during the interview. It is important to keep a record of 

all phone calls, made and received, concerning the application. KDOT may request that 

additional documents be sent within ten working days. If the documents are not received by the 

target date, the firm may be denied or removed for failure to submit the requested documents.  
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The DBE Program Consultant should consider the following: 

 

1.   The firm must be a small business concern as defined by the Small Business Act and relevant 

regulations. For general contractors the limit is average annual gross receipts over $22,410,000 

over the prior three fiscal years. For engineering firms the limit is $7 million and for specialty 

contractors the limit is $14 million. 

 

2.   The majority (51% or greater) owner(s) must be socially disadvantaged. This means: 

 a.   Black American 

 b.   Hispanic American 

 c.   Native American 

 d.   Asian-Pacific American 

 e.   Subcontinent-Asian American 

 f.   Woman 

 g.   Other certified as disadvantaged 

 

3.   The majority (51% or greater) owner(s) must be economically disadvantaged. This means a 

personal net worth of less than $750,000, excluding equity in one primary personal residence and 

the value of the DBE firm ownership. 

 

4.  Control: Pay attention to an applicant firm whose ownership or control has recently changed. 

True control of the firm by the disadvantaged owner is critical to the certification process. 

Business entity control is divided into two segments: 

a. Operational Control: The disadvantaged owner must be actively involved in all 

aspects of the business. The individual must show that basic decisions pertaining to 

the daily operation are made independently. The individuals seeking certification 

must demonstrate experience and technical competence in the field in which 

certification is sought. 

b. Managerial Control: The disadvantaged owner must have demonstrated ability 

to make independent and unilateral business decisions to guide the future and destiny 

of the business. 

 

5. Financial Data: All financial items must be systematically reviewed and analyzed to 

determine the control of a business. 
                        a. Company Financial Statement: A careful review of the financial statements is required 

to determine possible intercompany transactions or loans/or loans payable which dilute the 

applicantôs effectiveness in controlling the business. 

  1)  The Balance sheet shows: 

   a) Equipment account 

   b) Accounts payable 

   c) Notes payable 

   d) Capital stock account 

   e) Notes and loans receivable from officers or stockholders 

   f) Notes and loans payable to officers and stockholders 

   g) Equipment loans 
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   h) Accrued expenses 

  2) Footnotes to the statements are especially important to review 

  3) Statement of changes in financial position 

  4) The Income Statement shows: 

   a) Payments to subcontractors 

   b) Rent expense 

   c) Lease expense 

   d) Salaries 

  

b. Licenses To Do Business: These are needed as proof that the applicant can legally do 

business in the state. Look at: 

 1)  Type of licenses. 

 2)  Dates that licenses expire 

 3) Who holds the license? 

 

 c. Prior Two Years Federal Tax Returns: These documents are used to compare 

information reported on the financial statements. Information that should be compared is:  

  1)  Salaries paid to officers. 

  2)  Names of officers and amount of stock ownership. 

  3)  Dividends paid. 

 

d. Résumé of Applicant: Résumés indicate the applicantôs experience in a particular 

field of work. They can indicate the applicantôs technical competence based on 

experience in the industry and the degree of operational and managerial control exercised 

by the principals. When reviewing, look for: 

1)  Previous employers, common to two or more principals of the company. 

2)  Present occupation. 

3) Previous employers who subcontract work to or from the applicantôs 

company. 

 

 e. Third -Party Agreements: Rent and lease agreements are reviewed to determine if the 

applicantôs control of the company is limited and affected by a third party. Items of 

importance are: 

  1)  What is the purpose of the agreement? 

 2)  Who are the parties to the agreement? 

 3)  What are the terms of the agreement? 

 4)  Who benefits by the terms of the agreement? 

 5)  Does the agreement contain any language or conditions that restrict the 

applicantôs power to control the destiny of the company?  

 

f. Joint Venture Agreements: Joint Venture Agreements must be carefully reviewed to 

determine: 

 1)  Whether the applicant is an integral part of the joint venture, 

 2)  Whether the applicant has definitive operational and managerial duties, and 

 3)  Whether the responsibilities are commensurate with salaries and division of 

profits.  
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 g. Partnership Agreements: These agreements explain the terms and conditions of the 

partnership, how they will function, profit sharing and buy out rights. The information to 

review is: 

  1) Duties and responsibilities of each partner. 

  2) Dollar investment of each partner. 

  3) Division of profits and losses. 

 4) Language that restricts the applicantôs right to operationally and managerially 

control the partnership. 

  5) Rights on the dissolution of the partnership. 

 

6.   Corporation Documents: These apply only to incorporated firms. 

a. Articles of Incorporation: These documents confirm that the business is incorporated. 

Information that should be noted is:  

  1)  The names of the incorporators. 

  2)  Date of incorporation. 

  3)  State of incorporation. 

  4)  Type of business the corporation is authorized to engage in. 

  5)  Information about company voting and non-voting stock. 

 

 b. Corporate By-Laws: The corporate by-laws explain how the corporation shall 

function. Important information contained therein is: 

  1)  The number of directors, duties and responsibilities of the board of directors. 

  2)  Duties and responsibilities of the officers.  

  3)  Information concerning the voting stock of the company. 

  4)  Voting rights of the shareholders. 

  5)  Information about company meetings. 

  6)  Possible restrictive language affecting shareholders voting rights. 

 

 c. Stock/Ownership Options: This document explains the options that shareholders have 

concerning the repurchase of their stock. This information is sometimes included in the 

by-laws. Option agreements, if exercised, can dilute ownership and control. Any 

language which dilutes the applicantôs right to control the corporation should be noted. 

 

 d. Stockholder Agreement: This document explains the terms under which subscriptions 

and outstanding stock are sold to shareholders, the corporation, or others. 

Stock/ownership options are also included in this agreement. This agreement should be 

carefully reviewed for any conditions that dilute the applicantôs right to control the 

corporation. 

 

 e. Copies of Stock Certificates: These documents are reviewed to verify ownership of 

the company. These documents show: 

  1)  Number of stock certificates issued. 

  2)  Amount of shares each certificate represents. 

  3)  Date of issuance. 

  4)  To whom the stock certificate is issued. 
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  5)  Stock restrictions placed on stock ownership.  

 f. Copy of Stock Transfer Ledger: This document is requested to verify ownership of 

the company by comparing the stock transfer ledger with copies of the stock certificates 

received. Items to review on this document are: 

  1)  Same as ñ1)ò through ñ5)ò in e. above. 

  2)  Monetary consideration given for the stock. 

 

7.   Proof of Ownership:  The disadvantaged ownership must be from sources directly traceable 

to that person. If money is contributed, a cancelled check would be considered proof. If 

equipment is contributed, proof of purchase by the applicant must be provided. 

 

8.  Valuing a Company to Determine Purchase Price: To determine the value of an existing 

business for DBE purposes, KDOT will use the valuation method of the Income Statement. 

Take the gross receipts per year for the past three years, total them and divide by three to get 

the recent average annual earnings. Take the average earnings and multiply by a factor of 

three to five. For a small company (less than $1 million), few assets and a client list, use the 

factor of three. For a company with more assets and a value over $1 million, use a factor of 

five. The multiplication result would be the value of the company for purchase or sales 

valuation. For example, a lawn service had gross earnings of $100,000, $110,000 and 

$120,000 for the past three years. The main assets are the clients it services. The average 

gross is $110,000 and the factor is three. The companyôs valuation would be $110,000 X 

3=$330,000. This is the price KDOT will use to determine how much a purchaser should pay 

to buy the company or sell a company. It will be used to determine if an applicant made a 

real and substantial personal contribution to purchase an existing business effective June 1, 

1998. This method is used and sanctioned by the US Small Business Development Centers. 

 

9.  Affiliated Firms:  If one or more firms are associated with a DBE applicant, consider the 

following: 

  a. Common ownership 

  b. Common management 

  c. Shared facilities 

  d. Shared employees 

  e. Shared equipment 

  f. Shared services 

  g. Average gross receipts may not exceed $22,410,000 per year for all affiliates together. 

 

C.  INTERVIEW PROCEDURES: The interview is the consultantôs opportunity to determine 

factors which are not written or to note discrepancies between the application and what 

actually occurs in the firm. 

 

1. Arranging the On-Site Review: After reviewing the file and preparing a list of special 

questions to be asked of the principal(s) involved with the business entity, an on-site 

review is scheduled. The review date and time should be set by telephone and followed 

up with a confirmation letter. The interview should be held at the applicantôs office. 

Directions to the applicantôs office should be obtained by telephone. 
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2. Conducting the On-Site Review: During the on-site review, information can be 

obtained by observing the applicantôs office. Photographs of a firmôs principal owner and 

offices should be taken during the on-site review. The interview must be conducted in a 

professional manner. Begin the interview by introductions and state the reason for being 

there. Before proceeding with the questions, explain the DBE Program, with particular 

attention focused on the role of KDOTôs certification review process. Advise the 

applicant that interviews may be tape- recorded. If the applicant(s) has no questions at 

this point, the interview may start. 

 

Questions should be directed to and answered by the applicant(s). Should the applicant(s) 

get off the subject, the interview should be brought back to the matter at hand. Sometimes 

the applicantôs response will bring additional questions. 

 

The DBE Program Consultant must take careful, precise, and concise notes during the 

review.  

Be aware of the five Wôs: ñWho, What, When, Where, and Why?ò 

a. Who is responsible for the hiring and firing key employees? 

b. Interlocking directors and its possible affect on control. 

c. Management and technical assistance agreements.  

d. Equipment ownership and leasing agreements. 

e. Loan and financial negotiations. 

f. Job selection, bidding and estimating. 

g. Day-to-day decision that affect the destiny of the corporation. 

h. Same lawyer or CPA as non-minority person involved. 

i. Establishing company policy, benefits and employee raises. 

j. Who negotiates with bonding company? 

k. Who has signatory authority for all checks and documents? 

l. Who negotiates contracts? 

m. Management decisions based on review of financial statements. 

n. Day-to-day operational decisions. 

 

3. On-Site Report: The content of the on-site report is very important. The report must be 

complete and accurate for other certification personnel to read prior to making a 

determination as to program eligibility. If any information or documentation presented at 

the interview leads to other interviews or other correspondence, it must be documented 

by making attachments to the on-site report. These attachments should show the date of 

the interview. When all necessary and requested information has been received, the DBE 

Program Consultant may proceed with the on-site report. 

 

D.   JOB SITE MONITORING: Field monitoring of a job site consists of preliminary research, 

observations, interviews and document reviews. These are tools used by Program Consultants to 

determine a firmôs operational independence, project participation, and the extent of the 

disadvantaged ownerôs managerial/operational control. 

 

1. Type of Monitoring: Field activities are divided into ñroutine monitoringò and ñtargeted 

monitoring.ò 
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a. Routine monitoring involves reviews of randomly selected projects to determine DBE 

compliance with federal regulations. Projects are visited while the DBE portion of the 

work is in progress. 

b. Targeted monitoring involves in-depth investigation and is initiated when KDOT has 

been made aware of a potential violation of 49 CFR Part 26. This type of monitoring 

is initiated by: 

1) Third-party complaint. 

2) Construction division concern. 

3) Request from the Civil Rights Administrator. 

4) Request from the FHWA. 

 

2. Preparation Stage: The DBE Program Consultant must review the firmôs certification 

file prior to any field activity, directing particular attention to: 

a. Equipment List: A review of the equipment list will assist in answering 

lease/rental/ownership questions of equipment observed on active projects. 

b. Certified Work Classifications: A review of this document will assist in determining 

which firms/projects should be closely monitored. Firms working out of their work 

classification should be closely monitored to ensure compliance.  

c. Résumé of Owner(s), Superintendent(s) and Foreman: These documents indicate 

technical/managerial competence based on experience in the industry and the degree 

of operation/managerial control. Résumés will give the consultant a briefing on 

personnel likely to be encountered on active projects.  

d. Field Review Reports on File (Form 239): A review of previous reports will give the 

consultant DBE performance information on other completed projects.  

 

3. Field Office Document Review/Interview Stage: The DBE Program Consultant should 

contact the project engineer, identify himself/herself and give a brief overview about the 

purpose of the call or visit. The project engineer should be advised that the DBE Program 

Consultant will be reviewing project documents and visiting the job-site to determine 

DBE compliance. 

a.  Project Engineer: The consultant should ask the project engineer about the DBEôs 

control of their work items, e.g.: 

1) Have you ever discussed project matters with the DBE owner? 

2) Who is the person controlling the DBE activities? 

3) Does the DBE appear to have control over the work item? 

4) Who is KDOTôs technician overseeing the DBE work items? 

 

b.   Monitored Documents: Review the following at field office: 

 1)   Contracts, Purchase Orders and Trucker Agreements: These documents will 

assist the consultant in knowing the amounts and specific item(s) of work which the 

DBE is responsible for performing. The contract and all subcontracts should be 

reviewed to determine which contractor is responsible for what work. Pay particular 

attention to the ñitemò page(s) of Form 259. These pages will give an itemized 

description of the type of work, the quantity of work, and the unit price. Direct 

attention at ñshared items.ò These are the work items that are being performed by two 

or more contractors (e.g. a project has 10,000 linear feet of curb, the DBE contracted 
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for 7,000 feet, and the prime is doing 3,000). Attention should also be directed to unit 

prices. A lower unit price appearing on the DBEôs contract could reflect partial item 

responsibility (e.g. equipment rental could be picked up by the prime).  

 2) Davis Bacon Certifications (Certified Payroll): These documents reflect wages 

paid for labor on federal aid projects. Every contractor/subcontractor is required to 

submit to KDOT a weekly-certified payroll. The DBE Program Consultant can cross-

reference personnel appearing on all available project payrolls to determine the extent 

of DBE independence. 

 3) Material Invoices: These documents, when available, reflect an itemized list of 

goods shipped or services rendered showing an account of the cost. Material invoices 

can assist in determining the extent of the DBE participation and independence. 

 4)  Inspector Daily Reports: These documents completed by the inspector reflect a 

daily detailed account of contract performance. The DBE Program Consultant can 

review these reports, perform a cross-reference analysis with other documents, such 

as contracts and certified payroll, and draw the appropriate conclusions. 

 5)  Wage Rate Interviews: These documents, completed by the project personnel, 

are based on interviews with project employees and reflect wages paid and duties 

performed. Wage rate reports can assist in determining which firm is paying the 

employee. 

 

4. Field Review/Interview Stage: The field review stage should be initiated by observing 

project activity prior to making contact with contractors. This observation period should 

be used to become familiar with ñwho is doing whatò on the job-site. Comply with all 

departmental safety requirements during this stage. The interview should be initiated with 

the DBE foreman or superintendent and directing questions only to that person. The 

interview should be limited to 15 minutes and should occur during a slow work period. 

The Field Monitoring Review Report should be completed at this time. 
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(APPENDIX B) 

SUPPORTIVE SERVICES 

 

Annually KDOT will provide supportive services to all certified DBEs. These services include, 

but are not limited to: 

 

1. Provide a toll free telephone number for DBE firms to call KDOT for assistance. 

 

2. Publish and mail a list of each project to be let the following month with the project number, 

location, item quantities and the DBE goal (if applicable). 

 

3. Provide in person or by mail plans and proposals for all projects requested by each certified 

DBE firm. 

 

4. When requested, provide technical assistance and answers by KDOT staff to questions about 

projects to be bid. 

 

5. After award of contracts, provide by mail to each DBE firm utilized, a list of the DBE 

subcontractor commitments, to be signed and returned. 

 

6. Verify that each and every DBE subcontract request meets or exceeds the amount committed 

at the time of bid. 

 

7. Provide requested technical assistance during the construction phase of a project. 

8. Provide requested technical assistance to help DBE firms secure bonding and financing. 

9. Provide workshops and seminars in locations throughout the state on plan reading, 

estimating, cost accounting, business plans, insurance, financing, equipment and other 

requested topics. 

10. Provide referrals to USDOT bond and loan programs, all SBA programs and services and 

local resources. 

11. Provide information and technical assistance, including alternate dispute resolution, to DBE 

owners who are having a problem with a prime contractor or with KDOT. 

12. Provide a list of prime bidders on upcoming KDOT projects.  
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(APPENDIX C) 

GOOD FAITH EFFORTS  

The following is a list of the types of actions KDOT will consider as part of a bidderôs good faith effort 

to obtain DBE participation. Each effort is not mandatory and other steps beyond these may be utilized. 

The intent of the steps is to achieve DBE participation, not to create meaningless documents. 

1. The bidder negotiated in good faith with interested DBEs. It is the bidderôs 
responsibility to consider the available pool of certified DBEs when determining 

subcontract or supply needs. It is the bidderôs responsibility to furnish DBEs with 

information about plans or specifications to facilitate the bid. Include names of DBEs 

considered, information given to the DBE, if any, and an explanation of why 

agreements could not be reached for DBEs to perform the work. 

2. The bidder selected portions of work for which KDOT has capable, certified DBEs to 

perform. This may include breaking out work items or subcontracting items the prime 

contractor normally performs. 

3. The bidder used good business judgment in rejecting a DBE quote, considering both 

prices and capabilities. If a DBE quote represents a reasonable price for performing 

the work, the Contractor should use that quote even though the DBE quote is higher 

than a non-DBE quote. However, bidders do not have to use excessive or 

unreasonable quotes. 

4. The bidder solicited capable, certified DBEs through pre-bid meetings, advertising, 

telephone, mail, facsimile, e-mail, or a combination of the foregoing. The solicitation 

must have occurred within sufficient time to allow a DBE to respond. If a DBE 

expresses an interest in the contract or a desire to quote and fails to submit a quote, 

follow up the initial contact, whether the contract was solicited or unsolicited. 

Receiving substantial unsolicited quotes may not be considered actively and 

aggressively pursuing DBE participation. 

5. The bidder assisted interested DBEs in obtaining equipment, supplies, or materials for 

the project being bid. 

6. The combinations of DBEs the bidder considered in trying to meet the goal. It is 

acceptable to use a portion of several DBE bids. 

7. The bidder assisted interested DBEs in obtaining bonding, credit, or insurance on the 

project being bid. 

KDOT will consider the performance of other bidders as one factor when determining good faith 

efforts. For example, if all other bidders met the goal, perhaps the bidder who did not meet the goal 

did not take sufficient reasonable efforts to do so. 

 

KDOT will look at the documentation submitted to verify timely contracts with DBEs by phone, 

mail, fax or personal contact. KDOT will analyze all subcontractor quotes received and whether or 

not rejected DBE quotes were unreasonable or excessive. KDOT will examine documents and 

narratives in regard to efforts made to secure bonding, insurance or credit lines for DBE firms. 

 

Each item on the above list is not mandatory nor is it exclusive or exhaustive. The strongest good 

faith efforts will be personal and individualized. A mass mailing/fax alone is not an acceptable 

good faith effort.  
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(APPENDIX D) 

 

 

KANSAS STATEWIDE CERTIFICATION  

PROGRAM 

 

DISADVANTAGED BUSINESS 

ENTERPRISE APPLICATION  
 

 

 

 

 

 

Return completed application and all required documents to: 

 

Office of Civil Rights 

Kansas Department of Transportation 

700 SW Harrison Street, 3 West 

Topeka, KS 66603 
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